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MISCELLANEOUS NOTES. 



Acts of the Virginia Legislature. — We publish elsewhere copies of some 
of the more important acts passed by the legislature now in session at Richmond. 

One of these calls for some notice, since it involves what seems to us a ques- 
tion of good morals. We refer to the act regulating the collection of unpaid 
stock subscriptions ; and especially to that feature of it which provides that "all 
pleas, defenses and evidence which would be admissible if the company wire solvent, shall 
be equally admissible and shall have the same effect in law, in any action brought after the 
insolvency of any such company" — with an exception to be noticed presently. 

It has long been a rule of equity, that one who has permitted his name to 
remain on the list of subscribers to the stock of a corporation, and himself to be 
held out to the world as responsible for his proper proportion of the capital stock, 
is estopped to deny that responsibility, as to creditors of the company, who have 
relied upon his contract to pay, and have extended credit to the company on the 
faith of it. This principle is not a mere technical rule of law, but a rule of com- 
mon honesty, adopted and enforced by the courts because justice demands it. It 
is, therefore, a rule of the moral as well of the municipal law, and beyond the 
legitimate scope of legistative action. The legislature may change the law, but 
it cannot alter the fundamental principles of justice, and make right out of 
wrong. 

A shareholder in a corporation should not be allowed to blow hot and cold — to 
abide by his subscription so long as the enterprise is apparently successful, and 
then repudiate it in the day of disaster. The Court of Appeals of Virginia has 
declared that this is against conscience ; and in this declaration the court is sus- 
tained by all the courts of this country and England. Martin v. South Salem Land 
Co., 2 Va. Law Reg. 743. The principle involved is not a new one, nor one con- 
fined to this particular class of contracts. It pervades the whole moral and 
municipal law, and we cannot believe that the former legislature, in passing, and 
the present legislature in amending and re-enacting, this bill, realized its true 
import. If the change is proper here, why not make it all along the line? If a 
man sells a horse and is defrauded in the transaction, neither law nor good morals 
would allow him to repudiate the sale after standing silently by, while an inno- 
cent purchaser bought the animal, or after a creditor had lent his money to the 
purchaser on the faith of his ownership. The same perverted idea of right 
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which induced this legislation, would call for a similar change in the law of part- 
nership. What would honest people say of an act of the General Assembly 
which should provide that a partner may make any defense against a creditor of 
the copartnership which he might make against the copartnership itself? 

Aside from the spirit of this legislation, there is one provision which wi 11 give 
the courts no little trouble in construing. The act provides that where the 
defense relied upon by the subscriber is " an agreement on the part of the cor- 
poration not to assess the face value of the stock subscribed" — which we suppose 
means not to require the subscribers to pay in, the par value of the shares sub- 
scribed for — the defense shall not be available as against a creditor who did not 
know of such agreement at the date of his contract. But, in practice, such actions 
against the subscriber will rarely, if ever, be brought by a single creditor, but by 
an assignee or a receiver representing all creditors of the corporation. How then 
can the trial court (a court of law) determine whether the defendant's plea shall 
prevail or not? For example, in an action by a receiver appointed in a chancery 
suit to which all creditors are parties, it appears that there are, say, one hundred 
creditors. Will the court, in the action at law against a single subscriber, hear 
evidence as to whether any of the creditors, or which of them, had notice of such 
an agreement ? And if it turn out that thirty-seven had notice, and the remain- 
ing sixty-three had not — what is to be done ? 



National Banks — Liability of Shareholders. — In Stuart v. Haden, 
decided January 10, 1898, the Supreme Court of the United States holds that a 
shareholder cannot escape the statutory liability to creditors by a transfer of his 
shares, if the bank be at the time insolvent, and he knows, or has reason to believe, 
that it is insolvent. It was a fact proved in the case that the transferor knew of, 
or at least suspected, the insolvency of the bank, and hence the court was not 
called upon to decide what effect the absence of such knowledge on his part would 
have had upon his liability. See 3 Va. Law Reg. 156. 



Priority op Attacking Creditor. — The interesting question discussed by 
Mr. W. W. Old, Jr., in 2 Va. Law Reg. 713, as to the priority to which a creditor 
is entitled who attacks a general deed of assignment made by his debtor, and suc- 
ceeds in overthrowing, as fraudulent, one or more preferred debts, but fails to 
overthrow the deed in toto, is settled by the Virginia Court of Appeals, in the 
recent case of Oralg v. Hoge, 28 S. E. 320. The court holds, Judge Riely de- 
livering the opinion, that the attacking creditor does not take the place of the 
excluded preferred creditor, but that the effect is merely to eliminate such fraudu- 
lent debt from the deed, as if it had been originally omitted, leaving the deed to 
stand as a valid security for other preferred valid debts. In other words, the 
exclusion of such fraudulent debt enures to the benefit of the other preferred 
creditors, and not to the benefit of the creditor by whose diligence and industry 
the exclusion was accomplished. 

The rule would seem likewise to apply where there were several debts secured 
by distinct liens. For example, A executes a deed of trust on real estate to secure 
B; later, he executes a second deed of trust on the same property to secure C; 
and still later a third deed to secure D — each incumbrance being duly recorded. 
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Afterwards X, an unsecured creditor of A, files a bill alleging that the debt to B is 
fraudulent, and succeeds in having it declared void. Under the ruling of the 
court, X would not be substituted to the first lien, in B's stead, to the amount of 
the latter's fraudulent debt, but the exclusion of B would enure to the benefit of 
the junior creditors C and D, to whom X would be postponed, notwithstanding 
that the latter's diligence unearthed the fraud, and litigation carried on at his 
expense prevented its successful accomplishment, practically creating the fund to 
this extent. 

This seems hardly a fair return to X for his diligence — and yet, under the lan- 
guage of section 2460 of the Code, and under the authorities cited by the court, 
the decision seems clearly to be right. 

The attacking creditor's lien is a creature of statute — and under the statute it 
dates only from the bringing of his suit. If, when his lien attaches, there are 
already existing valid liens on the property, his lien would seem clearly to be in- 
ferior to them. His lien attaches, not to the debt which he assails, but to the 
property, and in its then condition — subject to all other liens which are prior in 
time. 



Judgment Liens — Priority — Marshalling. — In Slakemore v. Wise, 28 S. 
E. 333, the Virginia Court of Appeals dealt with rather an intricate question, 
involving the priority of judgment liens. The facts were substantially these : In 
1891 A conveyed certain real estate to B, by deed which B failed to record ; in 
1894, C recovered and docketed a judgment against A — which judgment became, 
of course, a lien on all of A's real estate and on that conveyed to B, as well, by 
reason of the non-recordation of. the latter's deed. B then had his deed duly 
recorded. Subsequently D and E recovered judgments against A. The latter 
judgments were liens (inferior to C's) on all of A's real estate, but not on the 
tract previously conveyed to B, because B's deed had in the meantime been 
recorded. While matters stood thus, C, at the request of B, who desired to clear 
up his title in order to borrow money on the tract so purchased of A, released the 
lien of his judgment so far as it affected B's tract — C being evidently satisfied that 
the real estate still owned by A was sufficient security for his judgment. In a 
controversy between C, the first lienor, and D and E, subsequent lienors, the latter 
insisted that since the former's lien originally covered the land of both A and B, 
and their liens applied only to A's lands, they were entitled to the equity of mar- 
shalling ; and since C had released B's tract from the lien of his judgment, he 
should be postponed to them, to the extent of the value of the tract so released. 

The lower court took this view of the question, but the Court of Appeals, in an 
opinion by Judge Harrison, reverses this ruling and holds, on what would seem to 
be the plainest principles of equity, that the case was not a proper one for mar- 
shalling — since the equity of B to compel C to exhaust all of A's remaining real 
estate, before subjecting his tract, was prior in time, and, therefore, superior to the 
equity of marshalling invoked by D and E. The marshalling of Fecurities is a 
creature of equity and does not arise out of contract — and it is an established 
principle that securities will never be marshalled to the injury of the superior 
equities of third persons. Before the judgments of D and E were recovered, it 
is clear that an equity existed in B to compel C to exhaust the remainder of A's 
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real estate. Indeed, section 3575 of the Code in terms so provides. If then this 
equity of exoneration existed before the judgments of D and E were recovered, 
certainly it exists er/Jertoartfs— it would even have existed had D and E been pur- 
chasers, instead of mere judgment creditors. See Jones v. Phelan, 20 Gratt. 229, 
241 ; Whitten v. Saunders, 75 Va. 563, 569 ; other cases collected in 2 Va. Law 
Keg. 702. Hence, as pointed out by the court, the release by C to B did not affect 
the rights of D and E in the slightest particular — they themselves having no 
claim whatever against the property released, nor any right to force C over on 
that property, so as to relieve that upon which their judgments were liens. 



Assignment op Chose in Action — Remedy op Assignee against As- 
signor. — The undertaking of the assignor of a common law instrument is wholly 
different from that of the endorser of negotiable paper. The endorser contracts 
that the paper will be paid according to its face, and if not, then, upon due steps 
taken, he will himself fulfill the contract recited on the face of the paper. He 
therefore becomes responsible for the face value of the instrument, and not merely 
for the amount of the consideration passing between him and his transferee. 
Hence, if one endorses and transfers a negotiable note for $1,000 at a discount of 
$100, he will be responsible (aside from any question of usury), not merely for 
the $900 received, but for the $1,000 contracted for in the body of the note. 

But it is otherwise in the case of the transfer of a common-law instrument. 
Here, in the absence of special agreement, the assignor becomes responsible only 
for the amount received by him as the consideration of the transfer; and the as- 
signee's claim against him is based on the ground of failure of consideration. In 
other words, the assignor impliedly contracts by his assignment that the debt 
transferred can be collected by the assignee, by the exercise of due diligence; and 
if such diligence be used without success, then he will repay the amount he has 
received, with interest. See cases cited in 3 Minor's Inst 436, 437, and the fol- 
lowing additional authorities: 

Lightfoot v. Green, 91 Va. 509; Merchants National Bank v. Spates (W. Va.), 23 
S. E. 81 1 Goff v. Mills (W. Va.), 24 S. E. 644; Hughes v. Frum (W. Va.), 23 
S. E. 604; Thomas v. Lynn (W. Va.), 20 S. E. 878. 

As to what is due diligence in such case, see Brown v. Hull, 33 Gratt. 24. 

The foregoing distinction is well illustrated in the case of Long v. Pence, 93 Va. 
584. There, a non-negotiable note ' ' waiving homestead exemption as to the 
drawer and endorsers" was assigned. Not being able to collect the money, the 
assignee sued the assignor, and the question arose whether the assignor, who had 
placed his name upon the back of the note, could claim his homestead exemption 
against his contract of assignment. If his contract had reference to the face of the 
note clearly the homestead was waived; but if it was an independent, implied 
contract merely, to the effect that he would repay the consideration received if the 
note were not collectible, then it was equally clear that the homestead was not 
waived as to him. The Virginia Court of Appeals held that the latter was his 
contract, and that he might claim his homestead. 

The ground for the recovery by the assignee in an action against the assignor 
being the failure of consideration, if the consideration was money paid (and not 
property), recovery against the assignor may be had under the general count for 
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money had and received; and it ia not necessary that the plaintiff in such case 
allege in his declaration the insolvency of the debtor, or the exercise of due dili- 
gence to collect the debt; that is a matter of evidence, and a fact to be proved at 
the trial. 
Hughes v. Frwn (W. Va.), 23 S. E. 604; 3 Minor's Inst. pp. 371-2. 



Banks and Banking — Liability of Collecting Bank.— The much-disputed 
question as to the liability of a bank which has received paper for collection at a 
distant point, for the default of a sub-agent to whom it has entrusted the duty of 
collecting, is thoroughly discussed from both standpoints in the majority and dis- 
senting opinions in Irwin v. Beeves Pulley Co. (Ind. ), 48 N. E. 601. The facts were 
briefly these: The Beeves Pulley Co. deposited with Irwin, a banker in Columbus, 
Indiana, for collection, a draft in favor of the depositor on the Baker Iron Works, 
of Los Angeles, California, with the endorsement: "Pay W. G. Irwin, Cash., or 
order, for collection. Beeves Pulley Co." The banker having no correspondent 
in Los Angeles, transmitted the draft to the Indianapolis National Bank, his 
regular correspondent at Indianapolis, Ind., with the following endorsement : 
" Pay B. E. Bexford, Cas. or order, for collection and credit. Irwin's Bank of 
Columbus, Indiana, W. G. Irwin, Cashier." The Indianapolis National Bank 
transmitted the draft to its correspondent at Los Angeles, with the following en- 
dorsement : " Pay State Loan & Trust Company, or order, for collection for the 
Indianapolis National Bank, Indianapolis, Indiana. E. E. Bexford, Cashier." 
The State Loan & Trust Company presented the draft to the drawee and received 
payment in full. At the time this collection was made, the Indianapolis National 
Bank was indebted to the State Loan & Trust Company to an amount in excess of 
this collection, and the latter company credited the account of the Indianapolis 
National Bank with the amount of the draft, notifying it of that fact. In the 
meantime, the Indianapolis National Bank suspended payment and went into the 
hands of a receiver, and the original owner of the draft received none of the 
proceeds. He thereupon instituted suit against Irwin, with whom he had deposited 
the draft, to recover the amount. There was no charge of negligence on Irwin's 
part in the selection of the Indianapolis National Bank as his sub-agent for col- 
lecting. The foregoing facts being set out in the complaint, a demurrer was 
interposed, and the question was squarely presented whether a collecting bank is 
insurer of the solvency and faithfulness of sub-agents which it selects for making 
collections at distant points, or whether there is an implied authority conferred 
by the depositor for the employment of sub-agents, who thereupon become his 
agents and not agents of the collecting bank. The lower court adopted the former 
of these propositions, and overruled the demurrer. 

The appellate court reverses this ruling — two judges dissenting. The principle 
upon which the court proceeded is thus expressed in the majority opinion: 

"Appellee must have known when he deposited the draft, drawn upon a resi- 
dent of California, with the appellant for collection, that the appellant's officers 
could not themselves present the draft to the drawee for acceptance and payment, 
and appellant became the agent of the appellee, with full authority to employ the 
usual and necessary means for the proper execution of the agency. ' It is a general 
principle that an agent's authority is construed to embrace all the means usual and 
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necessary for its proper execution. Accordingly, when the agent can show that 
the instructions of his principal could not have been properly executed without 
the employment of deputies, he will be warranted in delegating so much of his 
authority as the character of his agency demands.' 1 Am. & Eng. Enc. Law 
(2d ed.) 980; Evans on Agency (Ewell's ed. ) 44 ; Mechem on Agency, sec. 194 ; 
Story on Agency, sees. 201-214; Dun v. Bank, 7 C. C. A. 152, 58 Fed. 174; 
Wright, Princ. & Agent, 55, 56." Other authorities cited are : Bank v. Hubbell, 
117 N. Y. 384 ; Barnard v. Coffin, 141 Mass. 37; 1 Morse on Banks & Banking, 
487; Owslich v.'Bank, 56 Iowa, 434, 9 N. W. 328; note, 34 Am. Dec. 289; Mer- 
chants etc. Bank v. Stafford etc. Bank, 44 Conn. 565 ; Fabens v. Bank, 23 Pick. 330; 
Third Nat. Bank v. Vicksburg Bank, 61 Miss. 112 ; Bank of Louisville v. First Nat. 
Bank, 8 Baxt. 101; Bank v. Ashworth, 123 Pa. St. 212, 16 Atl. 596; Wilson v. 
Smith, 3 How. 763 ; Hum v. Bank, 4 Rob. (La.) 109; Planters etc. Bank v. First 
Nat. Bank, 75 N. C. 534; Daly v. Bank, K6 Mo. 94 ; Drovers etc. Bank v. Anglo- 
American etc Co., 117 111. 100, 7 N. E. 601 ; Bank v. Howell, 8 Md. 530; Bank v. 
Burns, 12 Colo. 539, 21 Pac. 714; Bank v. Ober, 31 Kan. 599, 3 Pac. 324; Trust 
Co. v. Newland (Ky.), 31 S. W. 38; Bank v. Sprague (Neb.), 51 N. W. 846. 

The contrary view is thus expressed in the dissenting opinion: "The taking by 
a bank from a customer, in the usual course of business, of paper for collection, 
is sufficient evidence of a valuable consideration for the' service. The general 
profits of the receiving bank from the business between the parties, and the accom- 
modation to the customer, must all be considered together, and form a considera- 
tion, in the absence of any controlling facto to the contrary, so that the collection 

of the paper .cannot be regarded as a gratuitous favor The bank is not 

merely appointed an attorney authorized to select other agents to collect the paper. 
Its undertaking is to do the thing, and not merely to procure it to be done. ■ In 
such case, the bank is held to agree to answer for any default in the performance 
of its contract; and whether the paper is to be collected in the place where the 
bank is situated, or at a distance, the contract is to use the proper means to collect 
the paper; and the bank, by employing sub-agents to perform a part of what it 
has contracted to do, becomes responsible to its customer." As sustaining this 
view, the following cases amongst others are cited : Exchange etc. Bank v. Third 
National Bank, 112 U. S. 276; Allen v. Bank, 22 Wend. (N. Y.) 215, 34 Am. 
Dec. 289; Thompson v. Bank, 3 Hill (S. C.) 77; Titus v. Bank, 35 N. J. Law, 588; 
Davey v. Jones, 42 N. J. Law, 28; Castle v. Bank, 148 N. Y. 122, 42 N. E. 518; 
St. Nicholas Bank of New York v. Stale Nat. Bank, 128 N. Y. 27, 27 N. E. g49 ; 
Noser v. Bank, 116 N. Y. 498, 22 N. E. 1077; Con Exch. Bank v. Farmers Nat. 
Bank of Lancaster, 118 N. Y. 443, 23 Nl E. 923 ; Hoover v. Wise, 91 U. S. 308 ; 
Bank v. Burns, 12 Colo. 539, 21 Pac. 714 ; Bank v. Beal, 50 Fed. 355; Bank y. 
Craig (Kan. App.), 42 Pac. 830; Power v. Bank, 12 Pac. 597, 6 Mont. 251 ; Simpson 
v. Waldby, 63 Mich. 439, 30 N. W. 199 ; National Citizens Bank of New York v. 
Citizens Nat. Bank of Raleigh (N. C. ), 25 S. E. 971 ; Bailie v. Bank (Ga. ), 21 S.~ 
E. 717 ; Beeves v. Bank, 8 Ohio St. 465; Hermann v. Bank, 10 Ohio St. 446 • 
Streissguth v. Bank, 43 Minn. 50, 44 N. W. 797; Davey v. Jokes, 42 N. J. Law, 
28 ; Daniel, Neg. Inst. sees. 324, 342, 344, 345 ; Eand. Com. Paper, sees. 1457, 
1458; Edw. Bills & N. (2d ed.) 383; Boone, Banking, sees. 203, 204, 235. 

The general liability of banks, when acting as agents or bailee?, is discussed in 
a learned note to Jsham v. Post (N. Y. ), 38 Am. St. Rep. 773, 778. The editor 
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there expresses the opinion that in the State courts the preponderance of authority 
is in favor of the proposition that the liability of the transmitting bank extends 
merely to the exercise of due care in selecting a competent agent, and transmitting 
the paper to the latter with proper instructions, and that the agent thus selected 
is the agent of the owner of the paper and not of the transmitting bank (p. 777). 



Constitutional Law — Local Assessments for Benefits Keceived from 
Park Improvements. — In Craighill v. Lambert, January 3, 1898, the Supreme 
Court of the United States decides that Congress has the constitutional right td 
assess adjacent property for benefits derived from the establishment of a public 
park in the city of Washington, though the park is dedicated and set apart "for 
the benefit and enjoyment of the people of the United States." The Supreme 
Court of the District had held otherwise, and this ruling was affirmed by the 
Court of Appeals of the District. In reversing this decision the court, speaking 
through Mr. Justice Shira«, said : 

"The reasoning upon which those courts proceeded seems to have been that, 
upon general principles of constitutional law, when the works, whose cost is to be 
defrayed by taxation, are public, the public alone should pay for them, and the 
present case is compared to one where, upon the erection of a court house or post 
office, the private property of individuals adjacent to such structure should be 
specially taxed for the supposed greater convenience enjoyed of access thereto. 

"Upon a final analysis this proposition will be found to resolve itself into a 
denial of the validity of special assessments in any case where the work in ques- 
tion is undertaken by the public authorities, without the express assent or desire 
of the property holders. The effort made to distinguish between streets and 
highways, as constituting proper subjects of taxation for special benefits, and public 
parks as matters of such a general nature as not to justify special assessment, does 
not appear to us to be successful. Legislation of this character, both in respect 
to its justice and its constitutional validity, has been thoroughly discussed by the 
judicial tribunals of nearly every State in the Union. We shall briefly notice a 
few of the leading cases. 

" By a statute of 1875 a board of park commissioners were authorized to locate 
and lay out within the city of Boston a public park, to take such lands as the 
board should deem desirable therefor, and to assess upon any real estate in Boston 
which, in the opinion of the board, should receive any benefit or advantage from 
such locating and laying out, beyond the general advantages to all real estate in 
the city, 'a proportional share of the expense of such location and laying out.' 
The board purchased a large tract of flats, over part of which the tide flowed, 
the rest being marsh, and proceeded to lay out avenues and to fill them with 
gravel; and when but a small part of the area was filled, and none of the avenues 
were completed, passed an order declaring that they had taken, and did thereby 
take and create a public park, certain land, being in fact that already purchased, 
and also passed a further order reciting that, whereas by the previous order a park 
was located and laid out, they laid an assessment upon certain lands benefited 
thereby. It was held by the Supreme Judicial Court of Massachusetts, on a 
petition for a writ of certiorari, by the owners of estates so assessed, to quash the 
assessment, that the park was laid out within the statute, and that the court could 
not say, as matter of law, that the estates of the petitioners had not been benefited 
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by what had been done at the time the assessment was made. Dwight, Foster and 
Others v. Board of Park Commissioners of the City of Boston, 113 Mass. 321; Holt 
v. City of SummervilU, 127 Mass. 408. 

"In 1834, in pursuance of authority given by statute, the common council of 
the city of Albany directed the opening of a public square in that city. It was 
held by the Supreme Court of the State of New York that the taking the grounds 
of individuals in a city, to convert into a public square, is taking property for 
public use as much so as if such grounds were converted into a street; and the 
fact of the damages being assessed upon the owners of adjoining property, instead 
of being levied as a general tax upon the city, is no evidence that the property is 
not taken for public use. In the opinion it was said by Chief Justice Savage : 

" ' The second reason assigned against the constitutionality of these proceedings 
is that the purposes for which the property is thus taken are not public, because 
the benefit is limited to and the expense assessed upon a few individuals. Private 
property is taken for public use when it is appropriated to the common use of the 
public at large. A stronger instance cannot be given than that of a lot of an 
individual in a city converted into a street ; the former has no longer any interest 
in or control over the property, but it becomes the property of the public at large, 
and under the control of the public authorities. A public square depends on the 
same principle ; it is for public use, whether it is intended to be travelled upon or 
not. The mode of compensation for such property is not important. It was 
formerly out of the public purse ; but there is no injustice in requiring those 
individuals to make compensation who receive from the improvement an equiva- 
lent or more in the enhanced value of their own adjacent property ; and whether 
the number is large or small does not affect the question.' (15 Wend. 214.) 

"So, in 1871, it was held by the Court of Appeals of New York, in the case of 
the erection of a public park in the city of Brooklyn, that lands taken for such a 
purpose are taken for a public use, and the right to assess benefits upon -adjacent 
property was assumed as unquestionable. ( The Brooklyn Park Com. v. Armstrong, 
45 N. Y. 234 ; In re Central Park of the City of New York, 63 Barb. 282 ; 99 N. Y. 
569. ) The validity of laws authorizing the condemnation of lands for the pur- 
pose of public parks has been affirmed by the Supreme Court of Illinois, ( The 
People v. Williams, 51 111. 63 ; Cook v. South Park Com., 61 111. 115; West Chicago 
Park Com. v. Western Union Tel. Co., 103 111. 33) ; and by the Supreme Court of 
Pennsylvania {Mercer v. Pitts. Ft. W. & C. B. B. Co., 36 Pa. St. 99) ; and by the 
Supreme Court of Missouri {County Court nf St. Louis Co. v. Griswold, 58 Mo. 175). 
Numerous other cases to the same effect will be found collected in Dillon's Mun. 
Corp. vol. 2, sec. 643, 4th ed. 

"That the act dedicates and sets apart this park 'for the benefit and enjoy- 
ment of the people of the United States ' does not, as we think, make it so far a 
work sui generis as to take it out of the range of the principles of the foregoing 
cases. The residents and property holders of the District of Columbia must be 
regarded as coming within the class of beneficiaries ; and, so far from being 
injured by the declaration that the park shall also have a national character, it is 
apparent that thereby the welfare of the inhabitants of the District will be pro- 
moted. Whatever tends to increase the attractiveness of the city of Washington, 
as a place of permanent or temporary residence, will operate to enhance the value 
of the private property situated therein or adjacent thereto.' 1 



750 VIRGINIA LAW REGISTER. [Feb., 

Infakts — Consent Decrees Against. — It, seems to be the established doctrine 
in Virginia that a guardian ad litem has no authority to bind infant defendants by 
a consent decree; and if such decree is entered, and is to the prejudice of the 
infant, the court will protect the infant's interests by setting it aside if necessary — 
or i* may be reversed oh appeal. Daingerfield v. Smith, 83 Va. 81, 91 ; 1 Va. Law 
Reg. 472. But it seems that the decree is voidable only and not void. And if 
not avoided in proper time and by a proper proceeding, the infant is as much 
bound by it as if he were an adult. Other authorities hold the infant bound by a 
consent decree as effectually as if of full age. 

The question is passed upon by the Supreme Court of the United States, in 
'Thompson v. Maxwell Land Grant etc. Co., 18 Sup. Ct. 121. In that case an effort 
was made to collaterally impeach a decree entered against infants, by consent, for 
the sale of certain interests in real estate. The effort was unsuccessful on grounds 
thus stated by Mr. Justice Brewer : 

"That infants are bound by a consent decree is affirmed by the authorities, and 
thjs notwithstanding that it does not appear that a prior inquiry was made by the 
court as to whether it was for their benefit. In 1 Dan. Ch. PI. <& Pr. 163, it is 
said : 

" 'Although the court does not usually, where infants are concerned, make a 
decree by consent, without an inquiry whether it is for their benefit, yet when 
once a decree has been pronounced without that previous step, it is considered as 
of the same authority as if such an inquiry had been directed, and a certificate 
thereupon made that it would be for their benefit ; and in the same manner an 
order for maintenance, though usually made after an inquiry, if made without, 
would be equally binding.' (In support of these propositions many authorities 
are cited in a note.) 'An infant defendant is as much bound by a decree in equity 
as a person of full age ; therefore, if there be an absolute decree made against a 
defendant who is under age, he willnot be permitted to dispute it, unless upon 
the same grounds as an adult might have disputed it ; such as fraud, collusion, or 
error.' 

"In Walsh v. Walsh, 116 Mass. 377 [17 Am. Eep. 162], a decree had been 
entered as follows : ' And the plaintiff and the defendants, . . . Thomas 
Keyes, . . . and also in his capacity of guardian ad litem of Bridget Walsh 
and William Walsh, consenting to the following decree; and this court being 
satisfied upon the representations of counsel that the decree is fit and proper to be 
made as against the said Bridget and William ; it is thereupon ordered and 
adjudged and decreed,' etc. On a bill of review filed by the minors this decree 
was challenged, among other reasons; on the ground that it appeared to have been 
made by consent of their guardian ad litem and upon the representations of 
counsel without proof. The court decided against the contention, and speaking 
in reference thereto, through Mr. Chief Justice Gray, said : 

" ' An infant is ordinarily bound by acts done in good faith by his solicitor or 
counsel in the course of the suit, to the same extent as a person of full age. Til- 
lotson v. Hargrove, 3 Madd. 494 ; Levy v. Levy, Id. 245. And a compromise, 
appearing to the court to be for the benefit of an infant, will be confirmed with- 
out a reference to a master ; and, if sanctioned by the court, cannot be afterwards 
set aside except for fraud. Lippiat v. Holley, 1 Beav. 423 ; Brooke v. Lord Moslyn, 
33 Beav. 457, and 2 De G. J. & S. 373. 
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" 'If the court does pronounce a decree against an infant by consent, and 
without inquiry whether it will be for his benefit, he is as much bound by the 
decree as if there had been a reference to a master and a report by him that it 
was for the benefit of the infant. Wall v. Bushby, 1 Bro. Ch. 484 ; 1 Dan. Ch. 
PI. & Pr. 164. The case falls within the general rule, that a decree made by con- 
sent of counsel, without fraud or collusion, cannot be set aside by rehearing, 
appeal, or review. Webb v. Webb, 3 Swanst. 658 ; Harrison v. Eumsey, 2 Ves. Sr. 
488 ; Bradkh v. Oee, 1 Ambl. 229 ; S. C. 1 Kenyon, K. B. 73 ; Downing v.. Cage, 
1 Eq. Cas. Abr. 165 ; Toder v. Sansam, 1 Bro. P. C. 468 ; French v. Shotwell, 5 
Johns. Ch. 555.' 

"Ordinarily, indeed, a court before entering a consent decree will inquire 
whether the terms of it are for the interest of the infants. It ought in all such 
cases to make the inquiry, and because it is its duty so to do it will be presumed, 
in the absence of any showing to the contrary, that it has performed its duty. In 
this case, while the decree fails to recite the making of such an inquiry, there is 
nothing to indicate that it was not made ; the circumstances tend strongly to show 
that it was in fact made, and the finding is that the conclusion reached by the 
chancellor as to the advisability of the settlement was a sound exercise of his dis- 
cretion. It is true the findings show that this decree of September, 1866, was not 
made by the personal procurement, knowledge, or consent of said Scheurick or 
Guadalupe Bent [infants], and the fact of the entry thereof was unknown to 
them for several years thereafter. They also show that there is no pleading, 
order, or proceeding of record disclosing whether or not any inquiry was made by 
the court ; but it does appear that the parties plaintiff, including the infants, were 
represented by counsel ; that the guardian ad litem as well as the other adult 
plaintiffs fully understood the settlement and assented to it ; and it is not strange 
that, having executed conveyances, they left to counsel such further action as 
should be deemed necessary to perfect the transfer of title. Further, in April 
prior to this decree, not only was the suit revived in the name of the infant heirs 
of Charles Bent, but on motion of the solicitors for plaintiffs their mother was 
appointed guardian ad litem and commissioner in chancery, with full power to 
execute deeds and carry into execution all sales or transfers of their interest in 
the real estate described to the defendant Maxwell. The court was therefore 
early advised of the fact of a proposed settlement. The consent decree shows 
fully the terms of the settlement, and it certainly is not straining the presumption 
in favor of judicial action to assume that the court would not have permitted the 
entry of this decree, providing for a settlement whose terms were thus disclosed, 
without being satisfied that such settlement was for the interest of the minors 
who were under its charge." 



A grantor's right of re-entry for breach of a condition subsequent is held, in 
Upington v. Corrigan (N. Y. ) 37, L. R. A. 794, to belong to the heir after the 
grantor's decease, and not to constitute an estate or interest in real property which 
can be devised. 



An implied warranty on a sale of felt cloth, knowing that it is to be used for 
making ulsters, is held, in Bierman v. City Mills Co. (N. Y. ), 37 Ij. R. A. 799, to 
be made to the effect that' the cloth is merchantable and free from any latent 
defect which would make it unfit for the purposes intended. 
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Through the courtesy of Mr. Turner McDowell, deputy clerk of Botetourt 
county, we have been furnished the following extract from a deed recorded in his 
office: 

"This indenture, made this 20th day of April, in the year of our Lord 1825, 
between John King, originally an emigrant from the sod, viz., the land of butter- 
milk and potatoes, or in other words the Kingdom of Ireland, but now a sojourner 
in the United States of America, at home everywhere and no where, of course of 
no fixed place of residence, of the one part, and John A. Blevens, of the town 
of Salem, in the county of Botetourt, and State of Virginia, of the other part: 
Witnesseth, that for and in consideration of the circumstances of the said Blevens 
having intermarried with a natural daughter of said King's, by name Sally, for 
whom he has the true Irish affection, and also in the farther consideration of the 
sum of one dollar in hand paid, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, the said John King has 
granted, bargained, sold, aliened and confirmed and by these presents, do grant, 
bargain, sell, alien and confirm unto the said Blevens, and his heirs, two certain 
lots of ground in the town of Salem," etc. 



New Rules for Admission to the Bar in Ohio. — The Supreme Court of 
Ohio on December 17 announced new rules governing the subject of admission to 
the bar in that State, at the suggestion of the State Bar Association. The most 
radical change is the abolishment of the special examination committees for the 
various law schools, the requirement of some preliminary training, and the filing 
of a certificate with the clerk of the Supreme Court upon the beginning of the 
student's course of study. The principal provisions of the new rules are briefly 
summarized as follows : 

1. The examining committee shall be composed of nine members of the bar, to 
be appointed by the Supreme Court. 2. The committee shall hold but three 
examinations each year and these only at Columbus. 3. The majority of the 
members of the examining board must give their assent before a candidate can be 
admitted. Each candidate must also acquire an average grade of seventy-five per 
cent. No candidate will be permitted to take an examination unless he presents 
a diploma or certificate showing that he is a graduate or matriculate of a college 
or university, or graduate of a public high school, or of a private academy of 
equivalent standing-, or the holder of a certificate issued by the board of school 
examiners, or a diploma of graduation from any of the common schools of the 
State, under the provisions of school examiners, or a diploma of graduation from 
any of the common schools of the State, under the provisions of the Boxwell 
law. 4. Every resident of this State who shall begin the study of law after 
January 1, 1898, whether such study be pursued under a lawyer or in a law school, 
whether within this State or without, shall file with the clerk of the Supreme 
Court a certificate of such attorney or chief officer of such law school, as the case 
mav be, showing his name, age, residence and the date when he commenced the 
study of law, which certificate shall be accompanied by a fee of 50 cents. The 
three years of study required of each applicant shall date from the filing of this 
certificate. 5. Every resident of this State beginning the study of law before 
January 1, 1898, shall, on or before March 1, 1898, file with the clerk a certificate 
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of his preceptor or the chief officer of bis law school, showing his name, age and 
residence, and the time when and the place where and under whom he commenced 
the study of law, which certificate shall be accompanied by a fee of 50 cents. 

Lawyers from other States who have been admitted and practiced in the highest 
court thereof, or in the Supreme Court of the United States, for five years, may 
still be admitted upon motion. — Lam Students Hdper. 



Stock Dividends — One of the Trials of Trustees. — Of all the perplexities 
that beset a trustee, one of the most serious is caused by the difficulty of ascertain- 
ing, under various circumstances that frequently arise, the rights of life-tenant and 
remainderman in property consisting of corporate stock. Two very recent cases in 
New York, McLouth v. Hunt and Matter of Rogers (reported in the New York Law 
Journal, Nov. 29th and Dec. 8th), by no means tend to lessen this difficulty. The 
former case decides that stock dividends out of earnings accumulated during the 
time of a life-tenant are income, and should go to him as such. The latter case 
decides, in brief, that on a distribution of the property of a corporation at its dis- 
solution everything that represents earnings accumulated during the time of the 
life-tenant should go to him. The first case follows the current of recent Ameri- 
can authority, which breaks in upon the older and admittedly more convenient 
rule, followed in England, the United States Supreme Court, and Massachusetts, 
that cash dividends go to the life-tenant and stock-dividends to the remainder- 
man. The latter case is on a point as to which there is little authority, but like 
the former it goes as far as possible in favoring the life-tenant Even laying aside 
questions of convenience, which may properly, however, be given great weight 
in the determination of such matters, it may be questioned in point of principle 
whether these decisions arrive at a result in accordance with the intent of the 
creator of the trust or with substantial justice. But to compare the Massachusetts 
rule as to stock dividends with what may now be called the New York rule would 
require much space. Those questions, moreover, which would arise on the dis- 
tribution of corporate property at dissolution might require the application of 
quite different principles. The whole subject of the rights of tenant and remain- 
derman in stock is peculiarly complicated by the immense possible variety of 
material circumstances. 

In dealing with going companies only, an enormous number of states of fact 
may arise, each differing materially from any other. To consider some concrete 
cases will discourage dogmatic statements on the subject. The Boston & Albany 
Bailroad has constantly put a large part of its earnings into permanent improve- 
ments, without increasing its nominal capital. Substantially, the action of the 
corporation is just the same as if this nominal capital were increased ; the injus- 
tice suffered by the life-tenant, according to the New York view, is precisely as 
great in the former case as in the latter. Yet the New York courts, which pro- 
fess to entirely disregard the form of the corporation's action, would certainly not 
make any attempt to help a life-tenant of this stock. On the other hand, when a 
Massachusetts corporation divided among its shareholders a sum of money which 
it had received as compensation for a part of its real estate taken by eminent 
domain, the Massachusetts court held that this dividend, though in cash, was 
capital, and went to the remainderman. And lastly, a question on which there 
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is no authority may be suggested. When the Old Colony Railroad leased its prop- 
erty for a long term to the New York, New Haven & Hartford Railroad for a 
guaranteed dividend of ten per cent., and a heavy cash bonus, which was imme- 
diately distributed, how ought a careful trustee, in Massachusetts or elsewhere, to 
have divided this bonus ? — Harvard Law Review. 

See Kaufman v. Charlottesville Woolen Mills, 2 Va. Law Reg. 669, and note. 



Another Legal Card. — We are indebted to a North Carolina friend for a 
copy of the subjoined professional card. The Old North State has some big guns 
in a professional way. 

PHILIP WILLIAMS AVIRETT, 

ATTORNEY AT LAW 

AND SOLICITOR OP PATENTS. 

Citizens National Bank Building. 

Raleigh, N. C. 

Consulting Counsel for the Governor and 
Attorney-General of North Carolina in 
Railway cases ; Special Counsel, The 
North Carolina Railroad Company; 
Special Counsel, the Postal Telegraph 
Cable Company; Special Counsel, The 
International Inventors Association; In- 
vesting Attorney, The English-American 
Loan and Trust Company; General Coun- 
sel, Southern Agent United States Bond 
and Mortgage Company of New York ; 
American Attorney, the International 
Bureau of Technicque of Cologne, Ger- 
many; Special Counsel for Hanover Eire 
Insurance Company, of New York, The 
Pennsylvania Midland Railway Com- 
pany ; Special Counsel, The Audit Co., 
of New York; Southern Counsel, Ameri- 
can Promotion and Trust Company of 
Boston, Mass. Specialty made of claims 
and collections in the Southern States; 
The formation of Corporations, the pro- 
motion of Railway and such other enter- 
prises. National Bank references given 
when requested. 

Associate Counsel at Washington, D. C, Hon. 
Wm. L. Clark, Jr., author ''Clark on 
Contracts; Clark on Corporations." 

Associate Counsel at Raleigh, N. C, Hon. 
John W. Hinsdale, author "Hinsdale's 
Digest of North Carolina." 

Associate Counsel at Philadelphia, Pa., Hon. 
Wm. C. Wayne. 

Advising Counsel, Hon. John T. Wise. New 
York; Hon. John W. Warner, Wash- 
ington ; Hon. Chas. A. Moore, Asheville, 
N. C. ; Hon. Wm. Ely Branhall, St. Paul 
and Chicago. 



